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A STUDY TO DETEPMINE WHETHER THE
STATUTES RELATING TO PROCEDURES
FOR AFPOINTING GUARDIANS FOR NOK-
RESIDENT INCOMPETENTS AND INSANE
PERSONS AND NOURESIDENT MIKORS
SHOULD BE REVISED *
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A STUDY TO DETERMINE WHETHER THE

STATUTES RELATING TO PROCEDURES FOR
APPOINTING GUARDIANS FOR NCNRESIDENT
INCOMPETENTS AND INSANE PERSONS AND
NONRESIDENT MINORS SHOULD BE REVISED

The 1956 Sessicn of thé‘Galifornia Legigizature authorized
- the Law Revision Gommiésién‘to maké a study of ﬁhe procédures
for appointing guardians for'nohreéident incompeteﬁts énd non-
resident incompetents and nonresident minors.l Two proolems
are involved: (a) lWhether the provisions of Chapter &4 or the
provision of Chapterrlﬂ of Division 4 of the Probate Code con-
trol as to the appointment of guardians for nonresidents and
(b) whether the procedures for the appointment of guardians for
incompetent and insane‘persons should be uniform as between

: 2
residents and nonresidents.

WHAT STATUTES GOVERN THE APPOINT-
MENT OF GUARDIANS FOR NONRESIDENTS

Appointment of Guardian for Nonresident
nsane or lncompetent Person

Division 4 of the Probate Code contains two chapters which
provide for the appointment of guardians for insane or incompetent
persons, Chapter #; entitled Aﬁpointment of Guardians for Insane
or Incompetent Persons; is not specifically limited to resident
incompetents. Chapter 10, entitled Nonresident Wards, is clearly

applicable only to nonresidents. As is shown below, the provisions
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of the two chapters differ somewhat with respect to the pro-
cedure to be followed in appointing a guardian. Since Chapter
10 clearly applies to nonresidents and Chapter 4 could be
construed also to apply to them; there is a surface conflict
between them,

Sections 1460 znd 461 of Chapter 4 are apparently of
general‘application. They provids:

§ 1460. Any superior court to which application
is made as hereinafter provided may appoint a guardian
for the person and estate or person or estate of an
insane or an incompetent person. As used in this divi-
sion of this' code, the phrase “incompetent person,"
"incompetent," or "mentally incompetent,"™ shall be con-
strued to mean or refer to any person, whether insane
or not, who by reason of old age, disease, weakness of
mind, or other cause, is unable, unassisted, properly
to manage and take care of himself or his property, and
by reason thereof is likely to be deceived or imposed
upon by artful or designing persons.

§ 1461. Any relative or friend may file a verified
petition alleging that a person is insane or incompetent,
and setting forth the names and residences, so far as
they are known to the petitioner, of the relatives of
the alleged insane or incompetent person within the second
degree residing in this State; thereupon the clerk shall
set the same for hearing by the cowrt and issue a citation
directed to said alleged insane or incompetent person
setting fortn the time and place of hearing so fixed by
him; said citation and & copy of the petition shall be
personally served on the alleged insane ¢r incompetent
person in the same -manner as provided by law for the.

- service of summons, at least five days before the time
of hearing; notice of the nature of the proceedings and
of the time and place of the hearing, so set by the clerk
shall be mailed at least five (5) days before such hearing
date to each of such relatives of the alleged insane or
incompetent person. - Any relative or friend of the alleged
insane or incompetent person may appear and oppose the
petition,. . .

Such person, if able to attend, must be produced at
the hearing, and if not able to attend by reason of physical
inability, such inability must be evidenced by the affidavit
of a duly licensed physician or surgeon, or other duly 1i-
censed medical practitioner, unless such alleged insane or
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incompetent person is a patient at a county or state

hespital in this State in which case the affidavit of

the medical director or medical superintendent or act-

ing medical director or medical superintendent of such
county or state hospital, to the effect that such patient

%s unable to attend, shall be prima facie evidence of that
act.

Section 1570 of Chapter 10 clearly requires a different
procedure when the alleged incompetent is a nonresident. This
section provides:

§ 157C. The superior court may appoint a guardian of
the person and estate, or person or estate, of a minor or
insane or incompetent person who resides out of the State
and wheo is within the county, or who has estate within the
county, and who has no guardian within the State, upon
petition of any friend of such person or of anyone interest-
ed in his estate, in expectancy or otherwise. If the non-
resident ward is an insane or incompetent person, before
making such appointment the court or judge must cause notice
to be delivered personally to the alleged insane or incom-
petent person and to be given to such other person or persons
as the court or judge deems proper in such manner as deemed
reasonable, If the nonresident ward is a minor, notice shall
be given to the persons and in the manner required by Section
1441 of this code. The guardianship which is first granted
of a nonresident ward extends to all the estate of the ward
within this State, and the court of no other county has
Jurisdiction. ;

These statutes obviously differ in many respscts as is
pointed out in detail in a later portion of this study.

It seems reasonable to suppose that a court faced with this
conflict would hold that the provisions of Chapter 10 control
with respect to the appointment of guardians for nonresidents,
applying the well established rule of statutory construction
that in case of a conflict between a statute of general appli-
cation and a statute specifically directed to a particular matter

3 .
the latter controls. However, the following excerpt from a panel

-3~




discussion on probate practice and procedure at the 1954 State
Bar Convention illustrates that there is scme doubt on the
matter, at least as respects what notice must be given when
the appointment of a guardian for a nonresident is sought:

Judge Herndon: I cannot stress too strongly the necessity
of following the code in all matters relating to probate
procedure and especially with respect to giving notice.
Unless he has a prodigious memory, the probate lawyer nmust
make constant reference to the code for the purpcse of
checking up on notices and other procedural requirements.
No lawyer should ever present a petition in a probate pro-
ceeding without being prepared to cite to the court the
section or sections of the code under which he proceeds.

Mr, Farrand: Judge Herndon, I recently observed a good
illustration of your point in connection with a guardian-
ship matter. In fact, the Los Angeles County Probate
Department in its policy memoranda has covered it in

Rule 702. This relates to the guardianship of nonresident
wards. We had a situation where a resident of the state

of Washington had been incompetent for many years and was
confined in a Washington state mental institution. She
owned a piece of real estate in Los Angeles County. In
order to get a zuardian appointed in Los Angeles County so
that a sale could be made of the real property, it was
necessary to bring about twe separate and distinct services
of process upon her. One was the service of notice required
by Section 1570 of the Probate Code and the other was the
personal service of c¢itation upon her under Section 1461

of the Probate Code following an order for publication, the
personal service being substituted for the actual publication.

Judge Herndon: Yes, I am familiar with those provisions.

If you had not made that double service of process upon

the lady in the Washington institution, I am afraid vour 4
sale would have run into difficulty with the title company.

This confusion probably stems from the fact that prior to
its 1949 amendment Probate Code Section 1570 did not provide for
personal service. It then provided in relevant part:

«s+.Before making such appointment; the court or judge -

must cause notice to be given to all persons interested,
in such manner as deemed reasonable....




C

5.
In Grinbaum v. Superior Court +%his section was inter-

preted by the suprere court and the court stated:

f,..it is to be noted that under the express provision

of Section 1793 of the Code of Civil Procedure [Probate

Code Section 1570 was then Code of Civil Procedure
Section 17931 ... whatever notice is to be given of the

time and place of the hearing upon said application "to

all persons interested™ must be such notice as is ordered
by the court as distinguished from such notices in certain
similar proceedings as are expressly provided for by statute
and as may be given without any special order of the court
but by the clerk or other officer thereof pursuant to statu-
tory direction.m6

The court then read inte Section 1973 a requirement that a
citation be personally served on the alleged insane or incompetent
person. The court referred to the fact that such service was spe-
cifically provided for in Probate Code Section 1461 and other

statutes and went on to say:

"The requirement of these sections of the Code of Civil
Procedure that notice in some form and of some manner of ser-
vice must be given to the individual alleged to be an insane
or incompetent person before the courts can acgquire juris-
diction to appoint guardians over their persons or estates
does not depend for its sanction upon the express provisions
of either section of the code. It rests upon the fundamental
doctrine, as old'as Magna Carta, that no person can be deprived
of life, liberty, or property without due process of law; and
it has accordingly been held in 88veral of the states that
even in the absence of express provisions in their laws relat-
ing to guardianship requiring notice tec be given to insane or
incompetent persons of impending guardianships over their
pergons orh:iiages, such %otice must be ﬁiven or sucthrc--
ceedings s e void. In the case of McKinstry v. Dewey,
192 Iowa 753 [23 A.L.R. 587, 185 N.W. 565i, the decisions
of these several jurisdictions are extensively reviewed and
are shown to uniformly support the conclusion that even with-
ocut express statutory requirements as to notice the personal
liberty or property rights of a person alleged to be insane
or incompetent cannot be invaded or impaired by the appoint-
ment of a guardianship over his person or estate without the
giving to him of some form of notice sufficient to satisfy
the constitutional requirement as to due process of law." 7
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Tt should bs noted thdt the supreme court did not hold that
Section 1461 is applicable to the appointment of a guardian for
a nonresident. 1/hat it did say was that uniess z requirement
of personal service on the nonrssident incompetent were read into
Section 1570 the court would not have jurisdiction., It was com-
pliance with the United States Constitution and not Probate Code
Section 1461 that the court required. Nevertheless the excerpt
quoted above from the 1954 proceedings of the State Bar Convention
indicates that the Grinbaum case has been interpreted by scme
persons as making the provisions of both Chapter 4 and Chapter 10
applicable to the appointment of guardians for nonresidents.

Section 1570 was amended by the Legislature in 1949 to pro-
vide that notice must be delivered personally tc the nonresident
alleged incompetent or insane person.8 As Section 1570 now stands,
compliance with that section alone should satisfy all requirements
of due process of law and compliance with the provisions of Section
1461 should not be necessary. In view of the confusion which appar-
ently exists as to the effect of the Grinbaum decision, however;
it would appear to be desirable to amend the title and the several
provisions of Chapter 4 to make it clear that Chapter L applies

only to the appointment of guardians for residents.

Appointment of a Cuardian for a
Nonregsident Kinor

Chapter 3 of Division 4 of the Probate Code, entitled

"Appointment of Guardians for Minors," is in terms applicable %o
E )
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C: to both resident and nonresident minors. Sections 1440 and
1441 of this Chap*ter provide:

§ 1440. Uhen it appears necessary or convenient,
the superior court of the county in which a minor resides
or is temporarily domiciled, or in which a nonresident
minor has estate, may appoint a guardian for his perscon
and estate, or person or estate. The appointment may be
made upon the petition of a relative or other person-on
behalf of the minor, or on the petition of the minor, if
fourtesan years of age. Thes court may issue letters of
guardianship over the person or estate, or both, of more
than one minor upon the ssme application, in its discretion.
When there is an application for more than one minor, the
court may permit a joint or separate bond in such multiple
applicasion,

§ 1441. Before making the appointment, such notice

as the court or a judge thereof deems reasonable must be

given to the person having the care of the minor and to

such relatives of the minor residing in the state as the
court or judge deems proper. In all cases notice must be
given to the parents of the minor or proof made to the

court, that their addresses are unknown, or that, for other

(: reason, such notice cannot be given.

Section 1570 of Chapter 10, quoted above, is also applicable
to nonresident minors. However there is little conflict between
Sections 1440, 1441 and 1570. Section 1570 contains a cross-
reference to Section 1441 with respect to notice, making it clear
that a court order directing notification of interested persons
must be obtained in all cases. The only problem arising from the
duplicating provisions is with respect to whether a nonresident
minor who is fourteen vears old can himself petition for a guardian.
Section 1440 specifically authorizes this, but Section 1570 is
silent on the matter. The question has apparently never come be-
fore a court. It is suggested that this ambiguity be eliminated

by amending Section 1570 tec authorize a minor 14 years old or older
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(: to petition for the appointment of a guardian.

WEETHER THE PROCEDURE FCR
APPOINTING GUARDIANS FOR RESIDENT
AND NOKRESIDENT INSANE AND INCOM-
PETENT PERSONS SHCULD BE MADE
UNIFORM

If the reccmmendations made above are accepted any existing
ambiguity as to what statutes govern with respect to the appoint-
ment of a guardian for a nonresident minor or a ﬁonresident insane
or incompetent person will be eliminated. However, the provisions
governing the appointment of a guardian for an insane or incom-
petent person will continue to be different as between residents
and nonresidents in several respects. Should these differences

(: be eliminated by amending either section or both? This guestion
will te discussed in terms of the several existing differences
between the sections:

1. Section 1461 authorizes a petition for guardianship
to be filed by "any relative or friend"; Section 1570 provides
that it may be filed by "any friend...or any person interested
in his estate in expectancy or otherwise ," No reason for this
difference appears to exist. It is recommended, therefore, that
both sectionsg be amended to permit a petition to be filed by "“any
relative, friend, or person interested in his estate in expectancy
or otherwise,

2. Section 1461 requires the petitioner to set forth the

(:j names of all relatives known to him of the incompetent within
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the second degree residing in the State and requires that these
relatives be given five days notice by mail of the hearing of
the petition. Section 1570 has no such requirement. No reason
appears why, if there are relatives within the second degree.
1iving outside the State who are known to the petitioner of an
alleged insane or incompetent person who is a resident of this
State they should not be named in the petition and given notice
of the hearing and it is recommended that Section 1461 be amend-
ed 50 to provide. Nor does any reason appear why; if a ron-
resident incompetent has such relatives within or without this
State they should not be notified. It is recommended that
Section 1570 be amended so to provide but that in thils case

15 days notice be given so that the relatives may have adequate
time to take such action as they may deem advisable,

3. Section 1461 provides that a citation shall be issued
to the alleged incompetent or insane person setting forth the
time and place of the hearing of the petition and that the
citation and a copy of the petition shall be personally served
on him at least five days before the hearing in the manner pro-
vided by law for the service of summons. Section 1570 provides
that the judge shall %“cause notice to be delivered persconalily
to the alleged incompetent or insane person® but does not specify
how long before the hearing the notice must be given or that it
must state the time and place of the hearing of the petition.
It would appear to be feasible to make these provisions for

service in Sections 1461 and 1570 entirely uniform. The
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provision for service upon a resident in the manner provided
for service of sumons seems desirable but would not be practi-
cable in the case of nonresidents. However, the minimum time
within which a nonresident is to be given notice should e
specified in Section 1570; it is recommended that this be
made 15 days because of the problem which a nonresident who
receives such a notice will often have in arranging for adequate
representation in the courts of this State. Section 1570 should
also provide that the notiee shall specify the time and place of
the hearing of the petision.
he Section 1570 requires the court to give notlce of the

proceeding "to such other person or persons as the court or judge
deems proper in such manner as desmed reasonable.®™ Seection 1461
has no similar provision, providing only that relatives within
the second degree residing in the State be given notice by mail.
t would seem that cases might easily arise in which there would
be no such relatives within the State but where notice could and
should be given to relatives residing elsewhere or to other persons
either within or without the State in the interest of having the
incompetent or insane persont's interests adequately represented.
It is recommended, therefore, that Section 1461 be amended to
incorporate a provision similar to that in Section i570. It is
also recommended, however, that this provision as it appears in
both Section 1461 and Sesction 1570 sheould be so drafted as to
make it clear that it is discretiocnary with the court whether such

additional notice need be given and that it is not necessary to
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have an order dispensing with such additional notice if the
judge does not deem it necessary.

5. Secticn 1461 provides that any relative or friend of
the alleged incampetent or insane person may appear and oppose
the petition. Sgction 1570 does not have a similar provision.

No sufficient reason for this dissimilarity appears and it is
recommended that Section 1570 be amended tec inelude such a
provisioti.

6. Section 1461 provides that an alleged insane or in-
competant person must be produced at the hearing if eble to
attend, with specific provisions for proof of physical in-
ablility tec attend. Section 1570 contains neo similar provision
relating to nonresidents. While it obviously would not te
practicable to require the attendance of the nonresident alleged
incompetent or insane nonresident in every case, it would appear
to be desirable to give the court discretion to require that he
be produced in particular cases and it is recommended that Section
1570 be amended so to provide.

If all of the recommendations made herein were adopted the

following changes would be made in the Probate Code:

CHAPTER 4
APPOINTMENT OF GUARDIANS FOR RESIDENT INSANE OR INCOMPETENT PERSONS

§ 1460. Any superior cowrt to which application is
made as heresinafter provided may appoint a guardian for
the person and estate or person or estate of an insane or

an incompetent person who is a resident of this State. As
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used in this division of this code, the phrase "incompstent
person," "incompetent,™ or "mentally incompetent,™ shall
be construed to mean or refer to any person, whether insane
or not; who by reason of old age, disease, weakness of mind,
or other cause, is unable, unassisted, properly to manage
and take care of himself or his property, and by reason
thereof is likely to be deceived or imposed upon by artful

or designing persons,

§ 1461, Any relativez-er-friend, or person interested

in his estate in expectancy or otherwise may file a veri-

fied petition alleging that a person who_is a resident of

this State is insane or incompetent, and setting forth the

names and residences, so far as they are known to the
petitiocner, of the relatives of the alleged insane or in-
competent person within the second degree residing in

within or without this State; thereupon the ¢lerk shall

set the same for hearing by the court and issue a citation
directed to sald glleged insane or incompetent person
setting forth the time and place of hearing so fixed by
him; said citation and a copy of the petition shall be
personally served on the alleged insane or incompetent
person in the same manner as provided by law for the
service of summons; at least five days tefore the time

of hearing; notice of the nature of the proceedings and

of the time and place of the hearing, so set by the clerk
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shall be mailed at least five {5} days before such hearing
date to each of such relatives of the alleged insane or

incompetent person. The court mav order that similar notice

be miven to other persons in such manner as the court nay

direct. Any relative or friend of the alleged insane or
incompetenti person may appear and oppose the petition.

Such person, if able to attend, must be produced at
the hearing, and if not able to attend by reason of physical
inability, such inability must be evidenced by the affidavit
of a drly licensed physician or surgeon, or other duly li-
censed medical practitioner, unless such alleged insane or
incompetent person is a patient at a ccunty or state hospital
in this State in whkich case the alfidavit c¢f the medical
directcr or wedical superintendent or acting medical director
or medical superintendent of such county or state hospital;
to the effect that such patient is unable to attend; shall

be prima facie evidence of that fact.

CHAPTER 10
NONRESIDENT WARDS

§ 1570. The superior court may appoint a guardian of
the person and estate, or person or estate, of a minor or
insane or incompetent person who resides out of the State
and who is within the county or who has estate within the

county, and who has no guardian within the State, upon
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petition of any relative or friend of such person or of
anvere person interested in his estate, in expectancy or

otherwise, or upon géti;;on of the minor if fourteen years

of age or older. Ff-tha-nenresidens-ward-is-an-inrsane-eor
iae@m§e%éntQpéyseng-ﬁegepe-making;saeh-appaiatment-tha-eeupt
e?—éaége—ﬁué%—a#uaé;aatiee—te;be-de&ive?ed-pepsenally-ge
the-alleged-iaséna-er-ineempeteat-persen—and-te-be-gisea
to-oueh-other-person~or-persors-as-the-0ours- er-Jjudge
deemg-preper-in-cush-~manner-as-doonad-reasonable.

If the nonrassident is an insane or incompetent person

the petition shall set forth the names and residences,

50 far as thev ars known to the petitioner, of the relatives

of the nonresident within the second dzgree residing within

or without this State. The clerk shall set the petition

for hearing bv the court and issue a citation directed to

the alleged insagne or incompetent person setting forth the

time and place of hearing. The citation and a copy of the

of the petition shall be delivered personally to the alleged

insane or incompetent person at least 15 davs before the date

of the hearing, WNotice of the nature of the proceedings and

of the time and place of the hearing shall be mailed at least

A5 days before such hearing date to each rélative of the non-

resident pamed in the petition, The court may order that

gimilar notice be given to other persons in such manner as
the court may direct. Any relative or friend of the alleged

insane or incompetent person may appear and oppose the petition.
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If the court determirnes that the attendance of such

insane or incompetent psrson at the hearing is necessary

in the interest of justice the court mar order him to be

produced at the hearing. If such an order is made and it

is contended that the alleged insane or incompetent is not

able to gttend by reason of physical inability, such in-

abilitv must be evideﬁced by the affidavit of a duly licensed

physician or surzeon, or other duly licensed medical prac-

titioner, unless such slleged insane or incompetent person

is a patient at a coﬁnﬁy or state hospital in which case

the affidavit of the‘medical director or medical superintendent

or acting medical director or medical superintendént of such

county or state hospital, to the effect that such patient is

unable to attend, shall be prima facie evidence of that fact.
If the nonresident ward is a minor, notice shall be
given to the persons and in the manner required by Section
1441 of this code. The guardianship which is first granted
of a nonresident ward extends to all the estate of the ward
within this State, and the court of no other countv has

jurisdiction.
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Ibid at 543.

Tbid at 540, 5k1.

Cal. Stat. 1949, ¢, 617 § 1.  See also 23 So. Calif. L.

Rev. 229 (1950).

It should be noted that the definition of an incompetent pepyson
iz the game for both residents and nonresidents by virtue of
the fact that the definition of the term in Section 1461 begins
"es used in this divigion of this code"; Section 1570 as well

as Section 1461 is in Division & of the code.
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